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The Study of the Court Decision Relating To the Fundamental Rights
and Liberties and Human Rights of the U.S. Supreme Court

PolMayj. Krisd Satitwatananont * Udomsak Sonthipong **

Abstract

The Section 257(2) of the Thai Constitution of B.E. 2550bestowing the power to the Office
of the Commission on Human Rights Protection to oversee and make a report concerning the gov-
ernmentofficial’s acts or failure to act constituting the human rights violation and then proposing
measures to those organs in order fo rectify the said violating action as well as referring the said
disputes to the relevantcourts for remedy. Furthermore, the remaining duiies are including but not
limited to promoting the study, research and disseminating the knowledge orrhurmnan rights to the
public as well. Consequently, studyingthe experience frorn the U.S. Supreme Court having a broad
jurisciction in adjudicating the hurnan rights and fundarmental rights dispu’—tesfrom both State and
Federal level is considered necessary in order to adapt them into solving the similar disputes in
Thailand. For this purpose, the authorhas selected the Landmark decisiensand found that some
of the fact in those casesresemble to that existing in Thailand but has yet to be decided by the
Thai Courts. The authar focuses on the matter of fact, the matter of law and reasoning process,
precedents,as well as the flaws foundin the Court decision and thenh compares with the Thai
experience and finally done anin - dept analysis, finding and suggestion on a case by case basis.

From the sfudy, we have found that the US. Supreme Court has decided the case, giving
much more weightto the benefit of the fundamental rights and liberties than those of the State
significantly. In order ’to justify its decisions, the U.S. Supreme Court designed the fests for that
purpose,

The research reveals that the U.S. Supreme Court has decided the dispute in relation to
the public official or state’s act and relevant laws and statutes, oppased to the victation of the

fundamental rights which the Court gives much more weight to the benefit of the fundamental

right of people than that of the Sate. Given this, the Court assumes the State as a prime suspect in

 violating the rights of the people which the Court designs the so called tests with several different
levels in order to assist it to balance the benefit of the State and that of the rights of people,
the rule of Due Process applied by the Court also has a significant roie in protecting the right of
people as well,

Keywords : Fundamental Rights / Human rights / the U.5. Supreme Court

* Instructor, (Level 2), Royal Police cadet Academy, Royat Thai Police
** Acsac Prof., School of Law, Bangkok University
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AnSiilamiowionalsslonivesiginuem
asuBsrianrasinufididnuazenadilinng
Aunsesdvivastnindiumalasiedndu
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Tuduflfefuadammieaaun 3
ﬁ’agfg’ﬁmuumﬂﬁuLﬁmﬁu%’gﬁﬁuyimﬂ%ﬁ 1
(the First Amendment) thruvuiloiiuiu
%’gssiugm‘,ﬂ%ﬂ’qﬁ 1 Sayalid “andavyas

slimsngwunavinisagruimautle
maumilalneanisnioiumsufoRamay
Aolnenad” GaundyaRrndnusenaudng
vdndanasnlsznns Ussnsusn Revndn
A wan LAYl (the Establishment
Clause) Ao¥gassadhinsngmeiuses
ns¥aderauilamauiie wiaUszwila
WunisBudumdnaadunananiedaun
woaledy Ussmsiiges Aevdninsnons
WaANBEInmneANEUT (the Free Exercise
Clause) Bafunmslidassuasfunsouainm
gasUszsmilunsidaniasderiaulag
warlfiadnmufuaafnssunmuauie
nEnan Fagniuneiguiananazialy
lisraszanrdumauilaaauinis w3
Winnsatvayusaunlavielianifiawen
FEuIMERNANIAIEII Faavaardn
nsfignitalaeageda tigmitllgns

ﬂﬂLﬁﬂﬁ%ﬂﬁuﬂ’ﬁﬁW\&mﬁ‘UaﬁL‘iﬂﬁ’]‘f{ﬂLE%EI‘L!‘

T lsednusuie i nTsunnsanauusvas
YnuarlusziwRtsudsesnatatnsaunis
AinwvasinBeusiy (Ralph A Rossum, G.
Alan Tarr, 2007 : 290 - 293)
Fuiudszifudndiainmnisuans
aanmuwLLfﬂmﬁmﬁu%'gSﬁuH@ﬂ%aﬁ
1 (First Amendment) ﬂﬁaqaqﬂawaﬁwwﬁﬂ
nalselordpaaEinanniTuanteanyod
Uszyrrurnnninedsylsvdd uanudiu
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L‘%’&m%’awaaé’wu%qmammwa‘ummms
Auasasludansiiiatmmnisuanisenluds
drydnual Wy msBuTUIY MsUseradng
NSUAINIE PTLEISIUTH (Ralph A. Rossum,
G. Alan Tar, 2007 : 242 - 244) wazenay
VIBNSAUATIANTWARB A S IuT s
'lﬁ'Lﬁulﬂaa’wai’wwmlué’nwmuﬁmﬁu
YARATTTNAIAIY TIUMIN1TudaD8nY04
weninGaululse Bauusegaralansouit
duneniyanaiodluflussfuntiuayea
da$19mdn Public Forum Doctrine A1wug
dwamuﬁmmiﬁaL'%'Emﬁ'hj'nﬁawﬁmzﬁl,ﬂm
dmiuUszrrtunsWiatamnisuansean
otaaIal Lﬁaqmmﬁ%mwmmﬁmaaﬂ
aa”mffma‘%mw%uﬁ’ugwuﬁﬁﬁﬁ’fg Fatfumna
FdinsAsI9d0u Strict Serutiny fiuusyen
ngwnevieuleviefianduadnindeng o
Tnswspaifsaudrumnands e san
AEIUIINSUERIB N sl Ana e

%’au:jm'}am'aa'm‘smxlu’Lﬁaawa'iumﬂ‘t?'

uiaman'm‘hﬁ’mLﬁmwnmaamaamma&m
1o Ueff Sklar,2007 : 12) dylseidiua@anw
mswquﬁu Aa1EIAaNTUETNIWAIT
damsnglaeasy Unmnnensialingesia
mﬂa’[mé’utﬂumiﬁﬂmwmiﬁwwaqehu
swdududrunilsaddnmansuansoan
ﬁ’qﬂ”’uﬁwé’f’eaawnqs*quuaapﬂw%’gﬁa%’wia
IgoTIIYEY
dudinmniRuivedauaayy
(Freedom of Press) Suilluainmdasuas
WENMMsUAAsEBN Terina Tdasnangug
Prior Restraint siun sléumsrisnisauga

miﬁﬁmﬁfnaqﬁaéaaw‘t’fﬂma%ﬁma @y a1g
ﬁmuﬂaaﬂiuaigtywmmsmau‘suﬁ'aya ED
nwsa‘%’wmsxaa‘wawﬁﬂ%maﬁiaﬂszmw‘lu
s staya uiieldosadoemushing
T9UTEINe ﬁLﬂu%’aﬁiaﬁﬁﬁﬂfmﬁnmﬂ%«ﬁu
mMasntinvesmaies fadiiasuneiy (Floyd
Abrams,2011: 8) druEinwntsuansoan
’Luehuﬁﬁuﬁ’u%’umqnmﬁaaﬁLﬁ'mﬁ’U’a’fa
uuan1sdimatuaildsrslunsidends
LﬁEnﬁ'um'ssmsqﬁmzﬁamazmsﬁwumq@u
Uimﬂ’lumsauuauumauﬂﬁuLaaﬂmama"1
"Lﬁﬂwu'lmznﬂUmaﬂiﬂwummmsmwiumi
ugrInanrRsUIBIMUNINNT AT sy
vaeigadaiiifeey James Bopp, Jr., Joseph
E. La Rue, 2010 : 39-40} usagralsAnuans
WieSnmuarssenluaniuityingy ALy
TOUNUNTIIRES A LER e YB3
‘wfhﬁeﬁﬂﬁqawﬁqma‘iﬁaqﬁnﬂ?{amLﬁsﬁfa
1Hee LLaunskumanﬁnamsﬂgumiumtmm
*wu'm=uaaiﬁu,av’l,ua'sumuwuaﬂmvmawa
tefuraanwnsirudwduasnmnns
ﬁguqumaﬁﬂﬁ’uéwﬁﬂm‘sfqmquiﬁaawuas
LinssnuvSidinmussUssralasdasu
wifhgrpaponszdedonumafidiunseny
avdvesgBumnuiiuluiteuslomiansias
MeldEnaTanseyilg
dmiudsaiuieasuaniiadaw
NTENIAY (Right of Association) Sy
tﬁ%ﬂ'lWEfl’E}Eﬁla\iLﬁ?ﬁﬁWﬂﬁ‘iLLﬁﬂxﬁaaﬂﬂ’jﬂmaﬂ
fwLwﬂaauummamwmammumuaﬁﬂ
sm‘dgLaﬁmsmuwvLUUumsmuwmamm'lw
u,ﬂcﬁmmaﬁl'mwaawmmmm@wwgimw
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2 o o ar sy =t
Ussbuinendudszfnmannuluainves
Eiedrarivandt SgsTsuyalareneninu
AuaTasralatiwaTaaulneinuLady
e =i =
Jimaiamdszriruiuniilsenavendn
TnowmnravosUsziinisindamanpndla
== o =
WuiifaUszeandlusin uavAtamandniity
WA ednwnsannausidsenungennsy
= ~ [ [¥
fuainmilunisfioslisuanauivysaa
dAfquandd viounAnliaenadeiu
pa iz vmnsresanrnRaglaglifiodndn
sasgsrsuyguasaauiulivngul Intimate

Association Wiens9eUINsgliaauvsnue

AsanAuRidnwznssmi e duann
Fuiusuriuuiuvasaun®n (M. Page Kelley,
1985 : 10)
UsstiuAeadudnsiamnisiay
w14 Yumanamdninduandasaawiid
ATIEURLSAUAS AR ISULEASDBNATUUN
LLﬁ'lﬂﬂ%’gﬁi'smgﬁy,ﬂ%ﬁ 1 (Jeffrey Kahn,2008
- 33) pagdvdETnmludian sune AU
uhludgosnnyandedt 5 (Fifth Amendment)
Feanagnigliinsmsiaaau Strict Scrutiny
uazagneldudn Due process uasdooniiu
Fownmuiupsasd Tgeensadivius
- shawadlsufunieludunailafiduging
‘T]fy,mé"\ummﬂaamﬁ’uﬁaﬁ AarILNEde
i maanamlunden namAenisirun
Houlvvesmsilufrininediluady Con-
necticut asu 1 Ynaumslasuantlulasenis

X T = 3 o ds.i =3 =§
TanuasvdaunasauasIMEANRINIUDY.

uaign dadeudnnsavBES A TAUNNY
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naeaannuadFussnaionnigTTYn
demndermuadnaniliivivdensy
ausamavszlovinesigfiddnBudeotila
wazdelindandnainuidusnrenme (Clark
Alien Peterson,1993 : 306-353)
drudsaiuBvBiasnwarndudau
A1 (Right of Privacy) osnuuiisingain
arududasslundnavlaGesnddnyes
AueIdEanI NN SIIIUANANgg ety
maisduasaaainminaniuindaguls
udsrduiremadldiduenyuse
o7 AnSnistosauinin udedalsfiny
winmdananaragnirialalunsdiidu
ssllgwidAguesnfnu dlsuenisnie
HaameiinGeuilesmnnisunsszunaasen
wnRalumjinGsuiulasmalivdnmsas
wadANKa (Reasonableness) ATREdUATIM
PBUMIBTEETTILYTesUleuIERInGT?
drufndiasawlunizuiugissy
meandasnasaduiluanyutiy sa
dudunisundesquatesniniasndyly
wmraa LA mUnLS i RaiadssTayaede
#i 4 (Fourth Amendment) agsndenin
TnunsnsiafuavzaamTsszaty 1
wdedmnsvasmaminiy uidiinelive
EJﬂL"iu’luL'%Emmqﬁuamai {Probable Cause)
Wi uumIRas AT R Y
VesnuuienTafuE U s TidR I
fdndeudeiangranetu @iy
Tingmneazdedmgduauensluninans
wrsatefasadeindndinsaunedes
Anngvuglusasiiniinsiadudunts
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wwsewhiiy udisdednelétosnciures
Tassnsnnsdeduldnguanefisivauaniy
dulufiey (Special Needs) %agjuaﬂmﬁa
nmstsrulingumngund Wy asusiudsi
euawin Urulswdinasuvaunilduiien
Wy waganan Sildfuseannsiigiuiina
ANYLENAALUTENINATATITITUNIU
uwissauu laidesiafgoasuyn wzdain
Wunsyndraviinmaradiuduives
Afeadlussiuisadnaewiniu dwmy
nM3liI8nsaeivdetosuawin (Entrap-
ment) Usziiuiimageaniziteduiliva
Aoigsrnynlasliugnadnaninisvitves
Wmdrfvesdgiliguuuunsdededandn
fhilsifndenquiindnnisBusay (Consent
Once Removed Doctrine) nardalidudu
doslaFuanuBusonanduaslugugidas
o Swdideto il dudmiindves
Sefiona (Fageansy TadersyninuaTes
nsUftRwiAvead miiivesigldsude
adudetiofe) wasnsnsinduigenld
SunsAufiumuudn Qualified Immunity

Usnfindvdrasdiagluafiongyiy
Aran diliwsiiegulaesvenedniues
SuatlumstéFummmomonnmnsag
fu ssfedlimdsmaeuntadvives
dnavluadoigresuivszdngainasy
(Heather Byrne, Judah Druck, 2012 : 1 - 4)
wazaliinuduessdnsvesdihonicin
Tunsierhignauausliluanumenua
yaadyaealiiifmunnauou aundn
Involuntary Commitment (Christian High-
smith,2008 : 2)

Tustfitiusshuduwusiunsaendnds
Tawheunasaniu Amfinaounssuiumg
gEnAdsinnTSEuYesndsulaaUsdn
nsliavdnisredfananmneuriinisesn
AdIdudnrandn Due Process (Simone

R o
Marie Freeman,2007 : 1-21) uazlupdiiien
funmsinderussiniienseandugenuen
UsevAty as ndndingrngdiaag

} 74 o ar d L)
nInTIRRUEaBsawius gl A
JINISFIADANAIFIAIVAUFIAUAEA

A 1 er s d 1 4 Fy
%“immwﬂmasgﬁswmvﬂmaL:ua"Lﬁums
k-] d
NMVUATZYZLIAAIUANAITINS AN TLEL RN
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o o A e Y as
Weniudnsnismely Aaiussanguung
wnsaduayunisiidinedilidace

w w <
wan Due Process musgassuyey Lessn
2 T :l
AgunERIna nANNdEMRALNAIRBNNT -
%’ﬂmmaﬂsﬂmu“lﬂwauéﬁaﬂg'mmwama
[y 1 ot i 9 ~ 2 = s
731 auanngIAudnivenininwludeudt
i 2 | o £
tu mas Wilundhivesuadss lunisdum
YAANAATIRINNSALATEEVETUNUg WA
ﬂ’niww,axﬂsxﬁwﬁwaluﬂﬁﬂﬁﬁ’ﬁmu‘uaama
= i (] 40} 7] & ar ar
GeudiludruiduiusiunisiiaTiuinivg
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AsRITNARaeAUus T TULATA TYIwR
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lumsdamiouienans asvrdoauiesain
nenguinenaluGeustedwnawios

g P /] 3 21
UsziauFedvwUsewsiiatu navitadinns

i el - a e oy as o
Usenstfinlagionstnea siudnsiuidgnisi
eM oL al 1 = [ qd:]
AlsinerudEswonuiduiig uanduies

- v o |t {
omssiinnInsniesigauasliiiisnsiu
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